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History of English Administrative Law in the 16t"-19t" Century

English administrative law is commonly perceived to have modern origins, with Varuhas
arguing that there was no ‘discrete field of public or administrative law until at least the
middle of the twentieth century’.! Dicey went further, arguing that, in contrast to the French
concept of droit administratif, the principles of administrative law were ‘unknown to English
judges and counsel, and are in themselves hardly intelligible without explanation’.? Mitchell
concurred with this observation, noting that England lacked separate public law courts and
did not recognise a doctrinal distinction between public and private contracts (although,
unlike Dicey, he saw this as a shortcoming rather than an advantage).? The explanation
generally offered for this absence is that state regulation only became noteworthy with the
birth of the welfare state in the 20t century,* and, as Lord Reid opined in Ridge v Baldwin
[1964],° there was no ‘developed system of administrative law—perhaps because until fairly
recently we did not need it’. It is submitted that the above accounts do not fully reflect the
story told by the primary sources. This essay will demonstrate, principally through an
examination of reported cases and legislation from the period, that recognisable principles

of administrative law had already emerged between the 16th and 19th centuries.

Numerous administrative laws were enacted on a diverse array of topics during the relevant
period, so five representative examples that illustrate how the administrative state operated

during this period will be explored below.

The historical government agency which bore the closest resemblance to modern
bureaucracy is the Excise Office, which Brewer notes became ‘a byword for administrative
efficiency’.® This was not always the case, as taxes post-Restoration were originally collected

in a disorganised manner by a mixture of royal officials, parliamentary commissioners, local
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government officials, and tax farmers (private financiers to whom revenue collection was
contracted out).” However, the expensive wars the government was embroiled in at the end
of the 17 century made the efficient collection of taxes increasingly important.? As a result,
the Excise Office employed 4,908 people in 1782, a fourfold increase from the number of
people it employed in 1690.° The Commissioners' powers were consolidated by the Excise
Management Act 1827, which granted excise officers extensive powers of entry, inspection,
and seizure.1° Additionally, there were ‘stringent’ oversight mechanisms which attempted to
prevent collusion and bribery; collectors could conduct surprise checks of an excise officer’s
records, and impose fines of up to £500.1! Disputes between excise officers and traders were
adjudicated by the Board of Commissions (or, in rural areas, by justices of the peace) with a

possibility of appealing to the Commissioners of Appeal.t?

Following the passage of the Statute of Bankrupts Act 1571, Commissioners were also used
to handle bankruptcy administration®3 (originally, the Statute of Bankrupts Act 1542
assigned this power to high officials, but they had insufficient time to properly discharge
these functions).!* Whilst the title of Commissioner is used in both, the operation was
markedly different to Excise Commissioners, with new Bankruptcy Commissioners being
appointed on an ad hoc basis for each bankruptcy with limited ‘internal institutional
oversight’,> but some de facto continuity began to develop in the 17% century as the same
people were often reappointed.'® Despite the transience of their appointment, such
commissioners still wielded significant powers; anyone who failed to answer questions on
oath would forfeit double the value of any concealed good and could be imprisoned.'’

Furthermore, a bankrupts who perjured themselves would have their ear cut off!*® The
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regime gradually became less draconian as the Bankrupts Act 1603 encouraged bankrupts to
‘disclose problems early and behave honestly’*® and later legislation acknowledged that

‘bankrupts were not always delinquent’.?°

It is important to note that, as remains the case today, executive bodies had rule-making
powers as well as rule-enforcing functions. A good example of Parliament delegating rule-
making powers is the Improvement Commissioners, which were local bodies responsible for
municipal improvement.?! The first Improvement Commission was created in 1662 in
London,?? with the number growing to 3000 by 1830.23 The Improvement Commissions
could create bye-laws on various matters related to sanitation and nuisance control using
powers conferred by the Towns Improvement Clauses Act 1847,%% but these laws had to be
confirmed by justices of the peace in Quarter-Sessions.?®> Such bye-laws constituted a ‘major
element of local governance’, as central legislation in this area was far less prevalent than it

is now.2®

Similarly, Commissioners of Sewers were longstanding administrative bodies charged with
preventing flood damage?’ who were described by Webb as exercising ‘judicial, executive
and even legislative powers’.2 Throughout the relevant period, there was frequent
Parliamentary activity in this area,?® but the Commissioners were also authorised under the
Statute of Sewers 1531 to supplement such legislation by enacting general rules3® and
making individual decisions concerning repairs.>! The Commission of Sewers Act 1571

provided that such rules did not require Royal Assent or approval from the Court of
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Chancery and would remain in effect until repealed.3? The Commissioners of Sewers were
also granted wide-ranging judicial powers to imprison, fine, and levy distress (seizure of a
debtor’s moveable property),3 leading Robert Callis to argue they should be considered a
Court of Record (a court with certain inherent powers whose records were regarded as

incontrovertible).

Many administrative bodies were subject to ongoing change in their form and operation, as
is exemplified by the Poor Law Commission.3* The administration of poor relief was originally
the responsibility of local parishes under the Poor Relief Act 1601, which gave overseers of
the poor the power to levy rates and put ‘able-bodied’ poor to work.3*> However, this highly
localised scheme was difficult to operate in practice as overseers lacked borrowing power,
and some would attempt to ‘game’ the system by moving to richer parishes in order to be
entitled to better relief.3® As a result, resettlement was prevented under the Poor Relief Act
1662 unless it was approved through the system of certification established under the Poor
Relief Act 1696.3” The problem was partially alleviated in the 18t century through the use of
local statutes to unite parishes, such as in Bristol, where a Corporation of the Poor, assisted
by paid staff, was created, which assumed the responsibility of the 19 individual parishes in
the area.®® This reliance on a patchwork of local legislation was by no means uncommon
during this period, with Jupp noting that the executive was primarily focused on ‘war and
diplomacy’ and maintenance of ‘law and order’ throughout 1688-1760.3° The Poor Law
Amendment Act 1834 marked a shift towards centralised control by creating a national
Board of Commissioners, which was required to report annually to Parliament.® In 1847, the

board was replaced with a ministry reflecting, as Wilson argues, the growing recognition that
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efficacious administration required an accountable representative in central government

‘who could be dismissed by Parliament if he failed to use his powers as Parliament wished’.*

Let us now briefly examine the causes of action available for those aggrieved by
administrative decisions. The remedies most closely resembling modern judicial review are
the three prerogative writs. The first was mandamus, which had existed since the 13t
century but was significantly expanded in the 17t" century to become a general remedy
capable of directing a public official or body to perform a legally required duty or to cease an
unlawful act.*? In Baker (1762), where church trustees refused to admit a Presbyterian
dissenting minister notwithstanding his election to ministry, Lord Mansfield CJ said that
mandamus lies ‘where the law has established no specific remedy, and where in justice ...
there ought to be one’.*3 The second writ was certiorari, which allowed the Court of the
King’s Bench to quash decisions of inferior courts that were legally erroneous, although this
remedy could only be used against courts of record (e.g. justices of the peace and
Commissioners of Sewers).** Prohibition, the third type of writ, applied when inferior courts
exceeded their authority.*> Parliament’s response to these judicial developments was mixed;
for example. useful procedural reforms like the Municipal Offices Act 1710 and the
Prohibition and Mandamus Act 1831 actively facilitated and increased the utility of such
writs,*® but, at the same time, it was not uncommon for ‘no certiorari’ clauses to be included
in legislation (although such clauses were narrowly construed by the judiciary).*” In addition
to the prerogative, other notable remedies were injunctions (a discretionary remedy used to

‘restrain ... the commission or continuance of some act of the defendant’),* quo warranto
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(requiring an official to show by ‘what authority’ they held a public office),*® and habeas

corpus (where the court reviewed the lawfulness of a person’s detention).*°

An alternative legal recourse was to bring a private law action, known as a collateral
challenge, against the decision-maker or enforcer. Standard tortious actions for trespass to
person, chattel, and land could be used where the plaintiff’s property or liberty had been
interfered with (e.g. detinue or replevin could be pleaded to recover possession of
wrongfully detained chattel, and trover or conversion for other unlawful appropriations of
property rights).>! During the 17t to 19t centuries, the courts also began to develop
additional torts (civil claims) relating specifically to public office holders.>? First, the tort of
misfeasance in public office had its origins in the dissenting judgment of Holt CJ (which was
later upheld in the House of Lords) in Ashby (1703), where the plaintiff was wrongfully
prevented from voting and Holt CJ argued he ought to be able to bring a civil action against
the return officer to vindicate this rights as ‘want of right and want of remedy are
reciprocal’.>® This action was restricted to situations where a public officer acted (or failed to
act) with targeted malice towards a claimant or knowingly exceeded their powers in a way
likely to cause the claimant harm.>* Similarly, the action of breach of statutory duty was
established in Turner (1672) and applied where ‘an officer does anything against the duty of

his place and office, and a damage thereby accrues to the party’.>> Grey CJ held in Rowning
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(1773) that this action could be pursued even if there was a statutory penalty as it operated
as an ‘accumulative sanction’.>® However, the Court of Appeal signalled a departure from this
approach in Atkinson (1871), where they held that a £10 statutory remedy precluded the
plaintiff from recovering under common law when his house burnt down due to the water

undertakers’ failure to charge the fire-plugs.>’

Determining the situations in which a plaintiff was entitled to bring a collateral challenge
was contentious; if the public body had acted without jurisdiction—as is illustrated by the
Case of the Marshalsea (1613) where a tribunal for disputes among royal household
servants purported to try a non-household member—a collateral challenge could be brought
as ‘the whole proceeding is coram non judice’ (beyond its authority) and thus void ab initio
(from the beginning).”® In contrast, if the public body had erroneously decided a matter
within its jurisdiction, then the decision could only be challenged by appeal or certiorari
(where the plaintiff would not be entitled to damages).>® The distinction was not always
clear-cut, and competing jurisprudence developed. Under the collateral fact doctrine, if the
decision maker was mistaken about a fact that affected their jurisdiction, such as in Terry
(1668), where low-alcohol wines were taxed as strong wines, then a collateral challenge was
possible.®° Conversely, commencement theory argued that the administrator’s
determination of such facts was conclusive, so the plaintiff in Brittain (1819) was not allowed

to dispute the magistrates' finding that his vessel was a ‘bumboat’.6*

The remedies outlined above were not merely hypothetical, but were frequently utilised in
practice. Craig’s research on historic case reports found that, between 1220 and 1867 (the
majority of such reports being from the 16™ century onwards), there were 6,637 certiorari

cases, 5,563 prohibition cases, 7,111 mandamus cases, 2,512 quo warranto cases, and 9,985
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collateral challenges involving commissioners or justices of the peace.®? It is likely there were
even more cases than this, considering that collateral challenges to other administrative
bodies were not accounted for, and a sizable number of cases went unreported since law
reporting was private before 1865.%3 Furthermore, it was not uncommon for actions to be
brought concerning small sums, such as actions against turnpike trustees contesting the

quantum of tolls, suggesting that seeking such remedies was not prohibitively expensive.

Once it had been decided that the plaintiff was entitled to challenge the administrative
decision, how did the judges determine the merits of the dispute during this essay’s period?
The exploration of historic case law below reveals that there were discernible doctrinal
principles of administrative law underlying such judicial decisions. As was mentioned at the
start of this essay, legislation often granted administrators broad discretion, and the case law
below shows that the courts sought to strike a balance by preventing abuses of such
discretion without usurping the original decision maker’s authority.®> Even where the
legislation did not expressly qualify the administration’s discretion, Bacon J in Estwick (1648)
held that this ‘is to be understood [as] sound discretion’.?® Kerrison (1815) affirmed that
commissioners' actions are subject to judicial review as they are ‘bound within the rule of

reason and law’.%’

There were three general tests the court used in assessing the merits of a decision. Firstly,
the requirement of propriety of purpose prevented delegated power from being exercised
‘contrary to the intention’ of the legislation’.%® Therefore, in Sylvester (1862), justices of the
peace could not refuse to renew an ale-house licence on the grounds that the applicant had

not taken out an excise license since this was ‘not in accord with the language or purpose of

62 paul Craig, Administrative Law (9th edn, Sweet & Maxwell 2021) 42.
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the underlying legislation’.?® Similarly, in Calder (1845), a bye-law prohibiting navigation on
Sundays was void because the purpose of the enabling statute was to regulate navigation
rather than ‘moral or religious conduct’.”® The other two general tests were reasonableness
and proportionability, both of which originate from Rooke’s Case (1598).7* In this case,
although multiple landowners benefited from the riverbank repairs, the Commissioners of
Sewers imposed the entire cost on the owner of the land nearest the river. Coke CJ held that
the commissioners had exercised their discretion unreasonably as the distribution of burden
was disproportionate; the commissioners ought to tax all who are in danger of being ...

equally, and not him who has the land next adjoining to the river only’.”?

Proportionality is often viewed as a modern addition to English administrative law
introduced through the European Convention on Human Rights.”® Whilst this is undoubtedly
the origin of the formal three-part proportionality test employed today, the general concept
arguably had a historic forerunner in the doctrine of proportionability.”* The word
proportionality is almost totally absent from legislation and court judgments in this period,
but references to proportionability (a very similar word) abound in statutes from the late
16%™ century onwards.”® For example, creditors with future-dated securities were ‘intitled to
a proportionable Part of the Bankrupt’s Estate’’® and Poor Law Commissions were required
to ‘ascertain the proportionate Value to every Parish’ when setting the amount chargeable
to each parish in a Poor Law Union. 77 This abundance of legislative references to

proportionability arguably encouraged its parallel development by the judiciary as a
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free-standing ground of review due to the symbiosis between statute and common law.”®
This can be observed in Vanacre’s Case (1677) where, the court held the Commission of
Bankruptcy must distribute the estate proportionably to the respective size of the creditors'

claims even though there was no express statutory provision requiring this.”®

Reasonableness also underpinned many judicial review decisions as courts would not
recognise a bye-law or custom as valid law unless it was reasonable (to qualify, customs also
had to be certain and must have existed continuously since time immemorial).8° In Tyson
(1839), Tindal CJ said that a custom or bye-law would be considered ‘repugnant to the law of
reason’ if it was ‘contrary to the public good’ or only served narrow sectional interests.8! For
example, in Broadbent (1742), Willes CJ held that a custom permitting a lord to dump coal
on a tenant’s land ‘at what time of the year they please[d], and...let them lie there as long as
they please[d]’ was ‘absurd and unreasonable’ and therefore void.8? Reasoning akin to the
modern concept of deference can arguably be observed in historic case law, such as Brook
(1863) where Erle CJ remarked that if a public body had exercised its powers ‘in a fair and
honest and reasonable manner’ the court would presume the bye-law was valid unless there
was strong evidence to the contrary.® Similarly, in Bates (1852) Cranworth LJ said he
doubted whether the Bankruptcy Commissioners' decision to bar solicitors related to the
bankrupt was expedient, but refused to invalidate the decision as he thought this should

only be done when it was very clear ‘that discretion has been wrongly exercised’.?*

In addition to the grounds above, which related to the merits of the resulting decision, the

court imposed procedural requirements on administrative decisions. The most eminent
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example is the principles of natural justice, which were consistently cited as a ground for

invalidating decisions from the 17t century onwards.

In James Bagg’s Case (1615),%° the Court of the King’s Bench ordered the plaintiff's
reinstatement via mandamus as the Plymouth Corporation lacked the authority to
disfranchise the burgess for insulting and threatening officeholders, and, even if a valid
substantive ground had existed, the plaintiff was not given a chance to respond to the
allegations at a hearing. This case was foundational to establishing the right to a hearing,®
but later cases revealed uncertainty in delimiting what administrative decisions this right
applied to. The Hammersmith Rent-Charge Case (1849)%” suggested that the quasi-judicial
nature of the administrative proceedings was the determinative factor, whilst other cases
like Bentley’s Case (1723)%8 and Capel (1832)% placed more emphasis on the effect of the

decision (especially if it involved the deprivation of liberty or property).

As was made clear in the Archbishop of Canterbury Case (1859),%° it was not sufficient to
hold a symbolic hearing, as both sides must be given a reasonable opportunity to present
their case in accordance with the principle of audi alteram partem (listen to the other
side).’! However, the court would consider the nature of the decision-maker in determining
the extent of the substantive procedural requirements, so the hearing did not have to be
oral®? and, in Spackman (1885),% an architect empowered to determine whether a building
extension was permissible did not have to conduct a formal judicial procedure. Nonetheless,
the court was generally unwilling to compromise the principle of natural justice for the sake
of administrative efficiency, with Lord Kenyon CJ affirming in Gaskin (1799)°* that the right to
be heard applies even when the defendant ecclesiastical officials had acted in good faith in

dismissing a parish clerk accused of being intoxicated during Mass. In Cooper (1863),%° Erle J

85 James Bagg’s Case (1615) (n 42).

86 For example, see R v Ford (1707) 12 Mod 453; R v Simpson (1717) 1 Str 44; R v Aikin (1765) 3 Burr 1785.
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8 Capel v Child (1832) 2 C & J 558. See also: Bonaker v Evans (1850) 16 QB 162.
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noted that the right to a hearing was even more essential when broad powers had been

delegated to an official, such as powers to order the demolition of any house.

The second key principle of natural justice was recognised in Dr Bonham’s Case (1609)°°
where the College of Physicians was sued for false imprisonment after they punished a
doctor for practising without a license. Coke CJ ruled that this violated the principle of nemo
iudex in causa sua (no-one should be a judge in their own cause). This was reaffirmed in
later cases like City of London v Wood (1702),°” where Hold CJ described a mayor acting as
both judge and prosecutor in a debt-enforcement action as a ‘manifest contradiction’. This
exclusionary rule applied more generally where a decision maker had an interest in the
outcome, provided there was a real likelihood of bias.?® This could be a pecuniary interest, as
was the case in Dimes (1852),°° where the Lord Chancellor owed shares in the defendant
company), or an indirect interest, as was the case in Hesketh (1779),'°° where Lord
Mansfield held that a bye-law granting freemen monopoly rights could not be enforced by a

jury composed solely of freemen.

There were further, more specific, procedural constraints on how discretionary power could
be exercised, which mainly developed during the 18t and 19t centuries. The first was the
principle of delegatus non potest delegare (a delegate cannot delegate), which was based on
the principle that where ‘Parliament [had] decided to invest a particular minister or
administrative authority with powers and duties, it is not for the incumbent of its own
volition to shift them to a third party’.1° As a result, Lord Denman CJ ruled in Andrews
(1841) that Bankruptcy Commissioners were prohibited from assigning their judicial duties
to a clerk.®2 However, this rule was not applied rigidly, and some administrative functions

could be delegated without express statutory authority if this could be implied for reasons of
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Canal Company (1850) 14 QB 854; R v Rand (1866) LR 1 QB 230; R v Meyer (1875) 1 QBD 173; R v Hain (1875)
12 TLR 323; R v Cumberland (1875) JJ 4 TLR 294; R v Huggins (1895) 1 QB 563.
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practical efficacy.’3 Another issue which commonly arose at the time was where a single
individual held two conflicting offices, potentially hindering the proper execution of their
statutory duties and powers. This can be seen in Patteson (1832), where Parke J held that
someone could not be both treasurer and a justice of the peace as the former was ‘intended
to be a mere ministerial officer under the justices, and not to be one of their own body’.1%
However, the courts were wary of upsetting long-standing institutional arrangements, and so
were reluctant to conclude that offices were incompatible when they had been traditionally

held by the same person for centuries.0°

Additionally, there were rules to prevent discretion being fettered, which Anderson argued
were sometimes ‘severely limiting”.1%¢ In West Riding Justices (1833), it was recognised that
the ability for an administrator to make discretionary decisions based on rules was limited by
the duty to assess individual circumstances.’?’ Therefore, in Wandsworth Board of Works
(1858), the Board lacked authority to mandate the blanket conversion of every privy in its
district to water closets and was required instead to assess each one individually.1%®
Decisions could also be unduly fettered where contracts the authority had entered into
directly or indirectly constrained the way it used its discretionary power. On this basis, the
House of Lords held in Ayr Harbour (1883) that a contract binding trustees not to use their
powers to compulsorily acquire land was void.%® However, courts avoided interpreting the
concept of fettering too broadly, as this would have effectively created a de facto prohibition
on governmental bodies concluding contracts (since contracts inherently limit the actions of
the parties in some way), which would have been detrimental to administrative efficiency.*?
Thus, Lord Denman CJ and Parke J held in Leake (1833) that a contract was not void merely
because it could pose a hypothetical fetter, which prevented public authorities from evading

contracts simply because they turned out to be bad bargains.'!
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In conclusion, whilst it was not akin to the modern welfare state, regulatory activity in the
16™-19% century was certainly not negligible; as Webb observed, Parliament ‘weighed out
powers to the King’s Commissioners with no niggard hand’.*!? Indeed, Craig argues, it was
‘precisely because of the extensive regulatory regime that existed in Tudor and Stuart
England’ that the rich administrative jurisprudence explored in this essay developed.!'3 The
above analysis shows that, even though England had no separate public law courts, there
were established (though imperfect) mechanisms for reviewing and challenging decisions
made by public authorities. In fact, the absence of a formal private-public divide arguably
helped rather than hindered the development of English administrative law by enabling
collateral challenges from which many seminal decisions originated. The vibrancy of
administrative law in the relevant period is attested by the volume of reported cases, with
the judgments referred to revealing identifiable doctrinal principles such as reasonableness,
proportionability, natural justice and non-fettering that developed in the 17t"-19t century in
response to the trend of increasing regulation beginning in the 15t century. Neither state
regulation nor the courts’ supervisory role are exclusively modern developments, and

administrative law has had a vibrant history which should not be forgotten.
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